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MCA11 – Capacity and Finances
Essex Guidance for Professionals
	This guidance is intended to assist professionals in all agencies (Social Care, Health and Care homes) within Essex working with service users who may wish to plan for their future regarding their financial management.  

In addition, some professionals will be working with service users who may lack the capacity to manage their own finances. This document provides guidance to professionals who may need to provide guidance and assistance in such cases.
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1. Introduction

Individuals can want other people to look after their financial affairs for all sorts of reasons. For example, a service user may only need an arrangement for someone to withdraw money for them if they cannot get to the post office or bank themselves for a short period. This might be because they are in hospital or are going abroad for a few months.

While the majority of service users have the capacity to manage decisions about their finances, some may be aware that their health is deteriorating and may wish to consider how they wish their finances are to be dealt with in the future if they lost mental capacity, either in the short term or longer term. Looking further ahead service user’s may wish to make legal arrangements so that a person of their choice can attend to their financial affairs if, at some point in the future, they are unable to do this for themselves.  For service users who may already have lost capacity to manage their financial affairs there are legal arrangements that can be made on their behalf. 

Individuals’ personal finances may include state benefits, private pension plans, private savings, income from assets & private property.

This guidance covers the different types of arrangements that can be made both whilst service user’s have capacity and when service user’s have already lost the capacity to manage their own finances. It also covers arrangements for others to make decisions relating to a service user’s health and welfare.
1.1 Changes under the Mental Capacity Act 2005
The Mental Capacity Act 2005 was fully implemented on 1st October 2007. As a result there are major changes in the way that people who lack capacity to make their own decisions are helped.
The aim of the Act is to ‘maximise the capacity of those who lack capacity or who may lack the capacity to take certain decisions for themselves; to protect vulnerable adults with mental capacity issues from abuse and neglect; and to provide clarity to families, informal carers and professionals as to when they may act or take decisions on behalf of those incapable of making such decisions themselves’.

An important change that the new mental capacity legislation brings in is that service user’s can choose someone to take financial decisions on their behalf; and that they can also choose someone to take welfare and healthcare decisions. A Lasting Power of Attorney (LPA) replaces the previous system of Enduring Powers of Attorney (EPA), which could only be used for decisions on property and financial affairs.
Existing Enduring Powers of Attorney are still valid under the new legislation even if they are not registered before 1st October 2007 (see Section 4 below). Existing EPA can be registered after 1st October 2007.
If a service user has appointed an EPA before 1st October 2007 and wants to replace this with an LPA they can do this as long as they have the capacity to make that decision themselves.

A Power of Attorney (ordinary) is not changed by the provisions of the Mental Capacity Act (2005). The Power of Attorney (ordinary) is addressed in section 2.1.7

The Ministry of Justice has produced a series of guidance booklets for different groups of people who need to know what the Mental Capacity Act will mean for them. These can be downloaded from the Ministry of Justice website at: www.justice.gov.uk/guidance/mca-info-booklets.htm; or they can be ordered by phoning 023 8087 8036. The following guides are available:
· Booklet 1 – For people who may be unable to make some decisions for themselves/who wish to plan ahead for the future.
· Booklet 2 – For family friends and unpaid carers.

· Booklet 3 – For people who work in health and social care.

· Booklet 4 – For advice workers.

· Booklet 5 – The Independent Mental Capacity Advocate (IMCA) service.
1.2 Decision Making and Mental Capacity
The law presumes that every adult has the right to make his or her own decisions and is assumed to have the capacity to do so unless it is proved otherwise. Mental capacity means that a person is able to understand and retain information and make a choice based on that information. A person’s capacity may vary depending on the nature of the decision. Or the nature of their illness might mean that their capacity to make decisions may change from day to day.
Taking time to understand or communicate may be mistaken for a lack of mental capacity, and having dementia does not necessarily mean a lack of mental capacity. Where someone may have difficulty in communicating a decision, an attempt should always be made to overcome those difficulties before concluding that the person does not have capacity.

1.3 What is Mental Capacity?
Incapacity means that someone is either unable to make a decision because of his or her mental state, because s/he cannot communicate that decision or for both reasons. The Mental Capacity Act establishes the following principles about mental capacity:

· A presumption of capacity – every adult has the right to make his or her own decisions and must be assumed to have capacity to do so unless it is proved otherwise

· The right to be supported to make their own decisions – all practicable steps must be taken to help a person make their own decision before anyone concludes that they are unable to do so.
· The right to make eccentric or unwise decisions – a person is not to be treated as being unable to make a decision simply because the decision they make is seen as unwise.
· Best interests – any decision made or action taken on behalf of people without capacity must be made in their best interests.
· Least restrictive intervention – anyone making a decision for or on behalf of a person without capacity should consider all effective alternatives and choose the one which is the least restrictive of the person’s basic rights and freedoms.
People who are formally appointed (hold Lasting Power of Attorney) to manage the finances and property of another person, or make health and welfare decisions for them if they are unable to do so themselves, must apply these principles when making decisions on their behalf.

1.4 Who decides whether a service user has mental capacity or not?
For most day to day decisions a single professional or carer can assess capacity; in Essex, this is documented on form MCA1. For more significant decisions, the Essex MCA Policy states that two appropriately qualified registered professionals will jointly assess capacity; this is documented on MCA2. Professionals undertaking assessments of capacity must have due regard to the MCA Code of Practice and follow the Essex MCA Policy. The Essex Inter-agency MCA Policy & forms MCA1 and MCA2 can be obtained from www.essex.gov.uk /Mental Capacity.
For legal matters such as a will, a solicitor needs to make a judgement about whether a service user is capable of understanding the meaning of the will. If in doubt they would get an opinion from a doctor or other appropriate professional. Solicitors will also often be involved in setting up a Lasting Power of Attorney and so would need to decide whether a service user understood what it is and that no undue influence was being placed on the service user to set one up. In some cases the Court of Protection decides whether someone has mental capacity or not, if this is in dispute (see Section 6 below).

1.5 Individualised Budgets
Essex Local Authority is committed to ensuring that all service users who require care and services have the opportunity to commission and purchase their own care through an individual budget.

The basic idea of an individual budget is to place the individual at the centre of the process and give them the power to decide the nature of their own support. It enables service users to have choice and flexibility to use their budget in the way that suits them best.

Essex is one of 13 National Individual Budget Pilot sites. The Individual Budget Programme is led by the Department of Health, and includes the Department for Work and Pensions and the Department for Communities and Local Government (formerly the Office of the Deputy Prime Minister). Essex will be working with adults aged 18 – 65 who have a Physical Impairment or Learning Disability and their Carers’. We will be testing whether Individual Budgets can give people better lives by offering people the chance to decide how their Individual Budget is used from April 1st 2006 for 18 months.
Service users must have capacity to manage an individualised budget or they must have the capacity to request that someone else manages the budget on their behalf. Further information about individual budgets is available from: www.essexcc.gov.uk/individualbudgets; www.individualbudgets.csip.org.uk & www.in-control.org.uk

Where a service user does not have capacity to manage their finances (this can only be established by conducting an MCA2 assessment) then an application for a Court of Protection Deputy should be considered. Any decisions made about future management of a service user’s finances should be made in their best interests.
1.6 Direct Payments
 Direct Payments are cash payments made to an individual instead of a community care service, thus they provide a person choice to buy and arrange their own support although service user’s are not able to employ a relative or other people living in their home unless there are exceptional circumstances. Direct payments can be made for day care or short breaks but not for permanent residential care. Direct Payments can be made regardless of age. For people under 16 these payments are made to an adult who has parental responsibility. People can also use direct payments to manage services they have as carers.  Further information about direct payments can be found at www.essex.gov.uk
 Service users must have capacity to manage an individualised budget or they must have the capacity to request that someone else manages the budget on their behalf – such as through a Trust.

Where a service user does not have capacity to manage their finances (this can only be established by conducting an MCA2 assessment) then either an application for a Court of Protection Deputy should be considered – who can manage all their finances on their behalf or a Trust can be established to manage their direct payments. The decision reached should be in the service user’s best interests.
2. Arrangements that can be established whilst the service user still has capacity to manage their finances
Nobody can make decisions about a service user’s healthcare or personal welfare on their behalf whilst they have the capacity to make these decisions for themselves. However, service user’s can choose to let other people manage and access their finances even if they have the capacity to manage their finances themselves.
Whilst there are a number of choices available to service user’s that can allow others to access or manage their finances, service user’s should be advised that an LPA or PA (ordinary) provides better protection to a service user than many of the other options available. An ordinary Power of Attorney is only valid whilst the donor – the service user - is capable of giving instructions – has the capacity to manage their own finances.
2.1 Arrangements for access to the service user’s bank account

2.1.1 Direct Debit and Standing Orders

The most common way that service user’s can allow other people access to their money is through direct debits or standing orders. Many banks and building societies offer an easy to use basic bank account. Service User’s pensions or benefits can be paid directly into these accounts. With most basic bank accounts, direct debits (e.g., to pay regular bills) and standing orders (to make a regular payment of the same amount to someone) can be established. 

A standing order is an instruction to a bank or building society to transfer a fixed amount into someone else’s account on a regular basis. A service user still has control of their finances, and the third party cannot access any funds except the transfer amount. The third party must already have an account to transfer into, and it can take up to 4 working days to access the money, so may not be suitable if access to the money is needed urgently.

A Direct Debit is an instruction to a bank or building society to allow someone to collect money from an account. They can collect any amount, as long as they have informed the bank account holder of the amount and the date it will be collected.
2.2 Joint Accounts
This provides both account holders / both names on the account with the authority to withdraw all the money held in the account. An advantage is that no specific instructions need to be established, but there needs to be considerable trust between the two account holders, as there is no restriction on their access to the funds, and both account holders may be liable for any debts established.  Both account holders named will have a card and Personal Identification Number (PIN) to allow easy access to the account.

2.3  Third party mandate
This is an instruction to a bank or building society to provide access to an account by another named person. The mandate gives details of exactly what authority is given to the person, so that the service user can specify how much access is given to the third party. Usually this will not mean that the third party is given a card and PIN to allow access to cash machines. This option may suit some service users if it is a long-term arrangement and they can trust the person who will have the mandate. Mental incapacity terminates the mandate.

2.4  Emergencies (Letter of authority
If a service user is temporarily unable to withdraw money from their  account, for example if they are temporarily housebound after an operation, banks and building societies may accept a letter of authority, which requests a third party to withdraw money on their behalf on a one-off basis. There is a high risk of fraud, so many banks and building societies do not offer this option.
2.5 Post Office Card Account for benefit payments
If a service user has a Post Office Card Account they can apply for another person to have permanent access to their account – they are then called the Permanent Agent.  The service user must have capacity to appoint someone as their Permanent Agent. The Permanent Agent is then issued with their own card and PIN number. There must be considerable trust between the service user and the person in this role, as they could withdraw up to £600 a day.
Many service users placed in care will receive benefit payments through the Post Office. 

There have been a number of cases of financial abuse of service users within Essex. Where a service user is placed in a care home, it is recommended that service user’s with capacity are advised not to apply for their care home owner or manager to be appointed as the Permanent Agent. Social Care staff and Health staff must not agree to act as a Permanent Agent.

2.6 Cheque payment of benefits
The DWP will make payment of benefits by cheques in circumstances where service users cannot get out to the post office to access their account by their payment card. These can be cashed at a post office or paid into a bank or building society account. A service user can authorise someone to cash a cheque for them. In order to do this, the service user will have to sign the back of each cheque, and the person cashing it must also sign to declare they are cashing it on their behalf.

The person authorised will need to take proof of their identity, as well as proof of the service user’s identity. These can be items like a passport; Council rent book, credit card, full driving licence, birth or marriage certificate. Check with the organisation what they need as proof.

The Department of Work and Pensions (DWP) has announced plans to phase out all cheque payments of benefit by April 2010 and is currently (August 2008) writing to all those receiving cheque payments to request details of a bank account into which benefit will be paid by credit transfer. Any new requests for cheque payments from mid 2008 onwards are likely to be refused by DWP. There is a loner term commitment to replace the cheque payment with an alternative card payment for those who cannot manage a bank account but the intention seems to be that this card payment will be a measure of last resort.

2.7 Ordinary Power of Attorney

An ordinary Power of Attorney is a legal document. It authorises one or more people to handle a person’s financial affairs (including property, shares, money etc). To help decide which document is appropriate for a service user’s particular circumstances, the following should be considered:
· Does the service user need someone to act for them for a temporary period, for example while they are on holiday?
· Does the service user have the capacity to act for themselves? The service user must be capable of instructing their donee of Power of Attorney. 
In these circumstances, an ordinary Power of Attorney is the appropriate document. 

If a service user wants someone to be able to act for them when they lose capacity to make their own decisions and when they can no longer supervise their actions, they should consider a LPA rather than an ordinary Power of Attorney.

NOTE: only the donor (the person who wants someone else to take over their financial affairs) can make the decision to create an ordinary Power of Attorney or a LPA; they must have capacity to make such a decision & they cannot legally be forced to do so. Section 6 provides details of what can be done if a person already lacks the mental capacity to create a Power of Attorney or LPA, but needs someone to manage their financial affairs.

An (ordinary) Power of Attorney provides the attorney – the person appointed – with a legal document that proves their powers. The service user can buy an ordinary Power of Attorney document from a law stationer (some high street stationers also stock them), or arrange for their solicitor to prepare one. Its use may be to permit someone to act on the service user’s behalf while the service user is physically incapable of managing their affairs, for example because of illness or because the service user is going abroad for a lengthy period.
It is for the donor to decide what the Power of Attorney covers, and whether it is a general power, without restrictions, or whether it gives limited powers only to do a specific act, for example to sell a house. In either case, the service user can still also act for themself.

2.7.1 How long does an (ordinary) Power of Attorney last?
Whether the ordinary Power of Attorney is a general one or is limited, it is only valid while the service user (the donor) is capable of giving instructions. It will end if:
· The person becomes mentally incapacitated and is no longer able to personally supervise or direct the attorney.
· The person revokes the Power.
· The Power is limited to a specific task which has been completed.
· The attorney(s) themselves die or become incapacitated.
3. Making arrangements for the future – Lasting Power of Attorney 
If a service user wishes someone to act for them now and to be able to continue to act for them if they should become mentally incapable some time in the future, then they should consider a LPA.

Alternatively, they can set up an LPA to allow someone to act for them only if they become mentally incapable of making their own decisions. LPAs are a new power introduced by the Mental Capacity Act and replace Enduring Powers of Attorney (EPA). No new EPA can be set up after 1st October 2007, but pre-existing ones are still valid. A pre-existing EPA can still be registered after 1st October 2007 (see Section 4 below).

A LPA is a legal document that appoints one or more people to act for a service user, if in the future the service user becomes incapable of managing for themselves. If more than one person is appointed as holding LPA (PF) – this may be jointly or independently (severally) then It must be created while the person has capacity and is capable of understanding the nature and effect of an LPA.
There are two types of LPA:

1. A property and affairs LPA – which gives the attorney authority to make decisions about financial affairs.
2. A Personal welfare LPA – which gives the attorney authority to make decisions about healthcare and personal welfare.
An important distinction between the two types is that a property and affairs LPA can be used by the attorney even when the donor still has mental capacity to make their own decisions; a personal welfare LPA can only be used once the donor has lost capacity to make the relevant decisions themselves.

The LPA system is wider ranging than the previous system of EPA’s as an EPA can only cover financial decisions, not decisions on health care or personal welfare.

There are separate forms for creating the two different types of LPA; one form for personal welfare LPAs and one for property and affair LPAs. If a person wants to give their attorney the power to make both types of decision, they will have to set up two separate LPAs, even where the same person is appointed as attorney for both types of decision.
Both types of LPA document must be registered at the Office of the Public Guardian (OPG) before it can be used. This can be done before or after the donor loses mental capacity. If wished, the donor can register the LPA whilst they still have capacity, to avoid any delay when it needs to be used. If a person loses capacity before the LPA is registered, their attorney will need to register it. There is a fee for registering the LPA (see Section 3.7).

Any existing EPA can now be revoked and an LPA set up instead under the new system as long as the donor still has mental capacity to do so at the point the LPA is created. If an EPA has already been registered, it will continue. See Section 4 below for information on registering an EPA that was made before 1st October 2007.

3.1 Choosing an attorney/attorneys
· For a property and affairs LPA, the attorney:

· Must be over 18.

· Must not be bankrupt at the time the LPA is made.

· Can be an individual or a trust corporation (e.g. part of a bank).

· Care home owners or managers and health or social care staff should not be an attorney for anyone in their charge unless there are exceptional circumstances such as they are the only close relative of the donor. In such circumstances health and social care staff must declare any such relationship with a service user to their employer.

· If a service user is in receipt of an individual budget or direct payment through the Local Authority, they should not appoint any person whom they are also employing to provide care for themselves as their attorney.
For a health and welfare LPA the requirements are the same except the rule on bankruptcy does not apply and the attorney must be an individual.

Who is appointed as an attorney is a vital decision, and requires careful consideration as the person appointed will have considerable power. Some questions to explore with service user’s are:

· Is the person the service user wishes to appoint willing to be appointed?
· Can the service user trust them to act in their best interests?
· Are there likely to be any disagreements or problems between friends and/or family?
· Would it be a good idea to support a service user to talk it over with their family and tell them what they plan and why?
· Does the service user want to consider more than one attorney? See below for details of how more than one attorney can work together.

· Does the service user want to name a replacement attorney to take over from the original attorney (for example if the original attorney were to die)?
· Does the service user want different attorneys to be appointed for different things? This can be specified in the LPA.
· Does the service user wish to limit the attorney’s authority? 
An attorney can be given a general authority to carry out transactions, or specific authority limiting the power to act as attorney so that it can only be used when the service user becomes mentally incapacitated (remember that this only applies to property and affairs LPAs - a personal welfare LPA can only be used once the service user becomes mentally incapacitated). The document may also set limits on the type of financial transactions or welfare decisions for which authority is given.

Particular points to consider for a property and affairs LPA include:

· Does the service user wish to include in the LPA a request that the attorney(s) should regularly provide them with details of expenditure and income? If the service user loses mental capacity then the accounts could be sent to their solicitor or another member of their family, which would provide an extra level of security.

· Does the attorney handle their own money well?
· Does the service user believe that their potential attorney understands their wishes and feelings about how they would wish to spend their money.
If the attorney is a spouse or civil partner, the LPA will automatically be cancelled if the marriage or civil partnership is dissolved or annulled, unless it has been expressly stated that it is to continue in these circumstances, a replacement attorney has been named or if there is another attorney acting jointly and severally (see below).

3.2 Joint Attorneys
Any number of attorneys may be appointed in the same LPA. The service user will need to decide and to say in the LPA whether the attorneys are to act jointly (this is together on all matters) or jointly and severally (where they may act together or separately, as they choose). If attorneys were appointed to act jointly, the LPA ends if one of them dies. If attorneys are appointed jointly and severally (able to act independently) the survivor(s) can continue to operate the power.

A service user can specify in the LPA that the attorneys must act jointly for specific decisions (such as selling a house), and jointly and severally for all other decisions. The appointment of a sole attorney may offer less security for one’s assets than a joint attorneyship.

3.3 Setting up a property and affairs LPA

If a service user wishes, they can register the LPA so that the attorney can act for the service user while the service user is still mentally able to act for themselves. The attorney can show the LPA document to banks, building societies or wherever the service user has assets to prove his/her authority to act on their behalf. The service user can still act on their own behalf at the same time as the attorney is using the LPA, whilst they have capacity to do so. Banks may require a signed copy of any Pasting Power of Attorney for their records.

Where the estate is substantial or where there is a likelihood of a conflict of interest, for example where the attorney is also the main beneficiary of the estate, then the service user and/or the attorney(s) should seek legal advice.

3.4 The test of capacity for executing the LPA
When setting up an LPA a service user will need to have the document signed by someone who can confirm that, in their opinion, the service user understands what it means and the effect of signing it; that they have capacity. This person is called the certificate provider. The certificate provider is thus a third party who in essence is certifying that the service user has capacity to make appoint an attorney. The certificate provider may be a health or social care professional or a friend. It will only be necessary for a health or social care professional to formally assess a service user’s capacity if they have any doubts that a service user has capacity. The certificate provider should discuss the following matters with the service user. Be aware that:
· The attorney will, in general, be able to make decisions about anything the service user could have done personally, unless the service user place specific restrictions on their powers.
· The attorney has authority to make decisions on the service user’s behalf when the service user has lost capacity and cannot supervise their actions.
· If the service user is mentally incapable of making the decisions themselves, the LPA cannot be revoked, without an order of the Court of Protection.

If you are undertaking an assessment of capacity in respect of a service user who wishes you to act as the Certificate Provider, the assessment should establish that the service user is clear about and understands the following:
· What is an LPA?
· Why does the service user want to make an LPA?
· Who is the service user appointing as their attorney(s)?
· Why has the service user chosen to appoint this person as their attorney?
· What powers is the service user giving their attorney(s)?

Because levels of capacity vary according to the specific decision to be made, it is possible that a service user may have the capacity to execute an LPA because they understand what it means, but may, at the same time, be unable to make a decision for themselves in relation to a different particular matter so that the service user is deemed not to have mental capacity (in relation to that particular matter). In these circumstances the validity of the LPA is not affected.

3.5 How to set up a LPA?
A service user may be eligible for legal aid under the Legal Help scheme for advice and assistance from a solicitor to set up an LPA if they are:

· Aged 70 or over 
Or
· Disabled within the meaning of the Disability Discrimination Act 1995
The service user must also meet the requirements about their income and capital to be eligible. Solicitors have a duty to advise whether a person is entitled to legal aid.

There is a specific form that must be used to set up an LPA. 

For a property and affairs LPA the form is LPA PA. 

For a personal welfare LPA the form is LPA PW. 

These forms, the notes and guidance that accompany them and all forms necessary for registering an LPA are available from the Office of the Public Guardian (OPG). They can be downloaded from the website: www.publicguardian.gov.uk or the service user or their professional can request copies by phoning 0845 330 2900 (lo-call rate; 9am – 6pm Monday -Friday).
3.5.1 The Donor’s statement
Part A of the form is for the donor’s statement. This is where the donor specifies who is to be their attorney(s) and how they are to act for them. The donor can place specific restrictions on their powers and set out particular guidance which the attorney should follow when deciding what is in the service user’s (donor’s) best interests. 

Part A also includes a section for the donor to name specific people who they wish to be notified when an application for registration of the LPA is made. These people have the right to object to the registration of the LPA, for example if they think the service user has been put under undue pressure to create it. The donor can choose up to five people and they should be people who know the donor well enough to identify any possible issues which should prevent the registration of the LPA; for example friends or relatives, or a healthcare worker who knows the donor relatively well. See Section 3.7 below for more information on how people can object to the registration of the LPA.
3.5.2 The Certificate Provider
Part B of the form is to be completed by a certificate provider (the decision maker). This is someone who can confirm that, in their opinion, the person understand the purpose and effect of the LPA and that the person has not been put under undue pressure to create it. This could be a health or social care professional.

Prior to completing part B, any health or social care professional acting as certificate provider must be confident that the service user has the capacity to make this decision. If there are any doubts or concerns about a service user’s capacity then an MCA2 assessment - in respect of the service user’s capacity to make a decision regarding the establishment of an LPA - has been undertaken. Note that an MCA2 must be completely jointly by two professionals, but only one professional will be the decision-maker or the Certificate Provider.

The certificate provider can either be someone who has known the service user personally for over the last two years, or a professional with the relevant skills to provide the certificate. This could be:

1. the person’s GP 

2. a healthcare professional; 

3. another professional such as a solicitor 

4. a social worker; 

5. an Independent Mental Capacity Advocate (see Section 10 below) 

Or anyone else who has the necessary expertise to provide the certificate (and who has known the person for over two years).

Where there is any potential conflict of interest, the registered qualified health or social care professional acting as Certificate Provider must propose that an alternative person is sort as Certificate Provider.
A Certificate Provider must not be:

· A member of the service user’s family or their attorney’s family;
· A business partner or employee of the service user or their attorney;
·  The service user’s attorney (even if appointed by a previous EPA or LPA);
· The owner, director, manager or employee of a care home in which

       the service user lives, or a family member of any of those people;
· If the service user appoints a trust corporation (rather than an individual) as their attorney, the certificate provider must not be a director or employee of that trust corporation.

The Certificate Provider should discuss the LPA with the service user, not in the presence of the attorney, to make sure that they fully understand the effects of signing it.

If the service user does not name anyone who they want to be notified when the LPA is registered, then the service user will need two certificate providers.

If the LPA is challenged at a later date by someone who believes the service user did not have mental capacity to make it, the certificate provider may have to explain to the Court of Protection their reasons for their opinion that the service user did have capacity.
3.5.3 The Attorney’s Statement

Part C is for the service user’s attorney or attorneys to complete confirming that they understand and accept their duties under the LPA.

The service user’s signature and that of the attorney must be witnessed. The witness can be the same person as the certificate provider. The person named as attorney MUST NOT be the witness to the service user’s signature. The witness must be over 18 years old.

If the service user cannot sign or mark the form, for example because of illness or physical disability, they can choose someone else to sign for them. The person who signs on their behalf must be independent (not an attorney or certificate provider) and the signing must be witnessed by two independent witnesses (not the attorney(s)).

3.6 Cancelling (revoking) the power
The service user may cancel or revoke an LPA at any time provided the service user has mental capacity. However, if it is registered, an LPA cannot be cancelled without an order of the Court of Protection once the service user has lost mental capacity to cancel it themselves. If the service user wishes to cancel an LPA the service user should:

· Write to the attorney(s) advising them that the document has been revoked
· If the LPA has been registered at the Office of the Public Guardian; the service user must write to the Public Guardian asking for it to be removed from the register of LPAs.
For a property and affairs LPA the service user should inform all banks, building societies and other institutions where the service user has invested money, that the document has been revoked.
3.7 Registration of the LPA
The forms for registration of the LPA are available from the Office of the Public Guardian. 

Form LP001 ‘Notice to Named Persons’ must be completed and sent to all the people (if any) the donor has named as people to be notified on registration of the LPA. The person registering the LPA is responsible for sending this notification. 

Form LP002 is the application form to register the LPA. The service user must confirm in Form LP002 that Form LP001 has been sent to all the named people. 

Guidance on how to complete these forms is available from the OPG.

If the LPA is being registered by the donor, the OPG will write to the attorney to inform them of the application; if it is being registered by the attorney the OPG will write to the donor.

In 2007, a fee of £120 is payable on registration of the LPA. If the service user are registering both a personal welfare LPA and a property and affairs LPA the service user will need to pay a registration fee for both (ie, a total of £300). 

If the service user has named anyone to be notified on registration of the  LPA the person applying for registration must inform them when the application for registration is made and they have the right to object to the registration. Any objection must be made within five weeks of receiving notification of the registration.

They may wish to do this if they believe the service user has made the LPA as a result of undue pressure or fraud; or if they believe the attorney is planning to act in a way that is not in the service user’s best interests. The Court of Protection has the power to prevent an LPA being registered. This is a safeguard to help prevent abuse of the LPA system.

3.8 After Registration
The LPA form will be returned, having been stamped on each page as being registered by the OPG. Once this is received it is a valid LPA. A property and affairs LPA can be used immediately, a personal welfare LPA can only be used if the service user lacks the capacity to make the decision themselves. The attorney must act within the principles of the Mental Capacity Act.

The British Bankers Association has produced guidance for bank staff called ‘Banking for mentally incapacitated customers’. There is also a short leaflet for customers available from their website: www.bba.org.uk.

3.9 Fees and the fee remission scheme
The fee for registering an LPA is £120. If the service use is registering a property and affairs LPA and a personal welfare LPA the service user will have to pay a separate fee for each one.

In some circumstances the service user may be exempt from paying the fee, or the service user may be able to apply for remission or postponement of the fee.

The service user will be exempt if the service user is in receipt of any of the following benefits and the service user’s net capital assets amount to less than £16,000. The relevant benefits are:
· Income Support
· Income-based Jobseeker’s Allowance
· Pension Guarantee Credit
· A combination of Working Tax Credit and either Child Tax Credit or 

      Disability Element or Severe Disability Element.

If the service user does not meet these requirements, the Office of the Public Guardian has a discretion to remit (waive) or postpone payment of all or part of the fee if payment would cause the service user hardship, or in other exceptional circumstances. A form to apply for exemption, remission or postponement of the fee is available from the OPG.
3.10 The role and responsibilities of an attorney with LPA 
This section deals with the main role and responsibilities of an attorney with LPA.

Once the attorney starts using their powers under the LPA the attorney may have to answer to the Office of the Public Guardian or the Court of Protection if anyone expresses concerns to them that they might not be acting in the person’s best interests. Remember that the attorney has no authority to act under the LPA until it has been registered with the OPG. The attorney must:

· Follow the statutory principles of the Mental Capacity Act. 
· Make decisions in the best interests of the donor.
· Have regard to the guidance in the Code of Practice (see Section

     11 for details of how to obtain a copy of the Code).
· Only make those decisions that the service user has given authority to the attorney make under the LPA. So if the attorney is only a property and affairs attorney, the attorney can’t make decisions about the service user’s (donor’s) welfare although they might be consulted about these decisions. (The Attorney has no right to be consulted about health and welfare issues unless they are also appointed as an LPA (PW).
The Code of Practice gives guidance on how to assess a person’s capacity to make decisions and on working out what is in the best interests of the donor. Remember that mental capacity to make a decision can change over time, and that people may have capacity to make certain decisions but not others. When assessing a person’s capacity the attorney must consider their ability to make the particular decision at the particular time it needs to be made.

The attorney should take all practicable steps to help the person to make their own decisions. Steps to help someone make a decision could include:

· Making sure they have all the information they need to make a decision.
· Making sure the information is communicated in the most appropriate way; for example consider using simple language, an interpreter, non-verbal communication, or a family member who may be able to help with communication.
· Making the person feel at ease by considering the best time of day and location to communicate with them, and considering who they would want present.

When deciding what is in someone’s best interests, the attorney should take into account their religious and moral beliefs, how they have behaved in the past, and any views that they have expressed about the issue in question. The attorney should also consult with their family and carers where this is practical and appropriate. But remember that the donor has appointed the attorney to assess what is in their best interests and to make the decision on their behalf. The attorney cannot delegate that authority to anyone else.

The attorney must not take advantage of their position to gain benefit for themself, or put themself in a position where their personal interests conflict with their duties as an attorney to the service user (donor).

3.11 Attorneys under a Property and Affairs LPA
The following information applies to attorneys under a property and affairs LPA. Remember that the attorney does not have authority to act on personal welfare decisions unless the attorney is also appointed under a personal welfare LPA.

Accounts – the attorney must keep full, accurate and up-to-date accounts of all the donor’s assets and income, including bank and building society accounts, investments, and property. Tax returns will need to be completed. The OPG and Court of Protection may ask to see these at any time, including after the death of the donor. The attorney should keep all the donor’s assets in the donor’s name, and keep their accounts separately from their own accounts. The attorney will need to keep all estimates, invoices, receipts and vouchers. An attorney may be held liable if the donor’s money is not handled in a responsible manner; this could include liability for late submission of a tax return.

Gifts – the attorney may make gifts to people at times when the donor would usually have done so themselves, for example birthday presents to relatives of the donor, or a wedding or civil partnership present to a friend of the donor. The attorney can also make charitable donations in accordance with the donor’s expected wishes, for example if they regularly gave to charity in the past. Any gifts or donations must be reasonable in proportion to the donor’s estate. If the attorney wishes to make larger gifts of money or property, for example for Inheritance Tax Planning purposes the attorney will need to make an application to the Court of Protection (see Section 6 below).

Expenses – professional attorneys (for example solicitors or accountants) may charge for their time spent on their duties. The LPA form includes a section to record what fees have been agreed between the Donor and the Attorney. Other attorneys can be paid out of pocket expenses such as the cost of stationery, postage and phone calls, but not for their time. Professional Attorneys will draw up a contract which will include information relating to cost-of-living increases in fees.

Property – if the attorney is thinking of selling or letting the donor’s property because it is in their best interests, the attorney needs to be sure that they would not be likely to ever return to live there. The attorney should contact the OPG if the sale is below the market value, or the attorney wants to buy the property for themselves, or give it to someone else. The OPG can advise the attorney on whether they need to apply to the Court of Protection about this.

Wills – the attorney cannot make a will on behalf of the donor. If the donor still has mental capacity to do so they can make their own will or make an amendment to the existing will (a codicil). The attorney should contact the OPG if the attorney is in any doubt about the donor’s capacity to do this. If it is necessary for a will to be made on behalf of someone who lacks capacity to do it themselves, this will require the involvement of the Court of Protection. The attorney should contact the OPG if this is necessary.

If the donor has a will already, the attorney does not have an automatic right to see this. If the donor has not left specific permission for the attorney to have access to the will, the attorney user can apply to the Court if the attorney believes it would help them to carry out their duties and the person who holds the will is refusing to show it to the attorney. An example of where this might be appropriate is if the attorney needs to know whether the property was intended to be left to someone, and the attorney is considering the sale of the property.

If the attorney does not comply with their duties as an attorney, they may be ordered to pay compensation to the donor for any losses they suffer. There is also a new criminal offence of ill-treatment or wilful neglect which applies to attorneys, court appointed deputies and anyone who has the care of a person who lacks capacity. The penalty for the offence is a fine or imprisonment of up to five years.

The OPG publishes a booklet called Lasting Powers of Attorney – A Guide for people taking on the role of Property and Affairs Attorney under a Lasting Power of Attorney (LPA105). This can be downloaded from their website or telephone 0845 330 2900 (lo-call rate) for a copy. There is a separate guide available for personal welfare attorneys.

3.12 Duration of an LPA
The LPA remains valid until one of the following events occur:

· The death of either the donor or the sole attorney.
· The bankruptcy of the donor or the sole attorney (this rule on bankruptcy only applies to property and affairs LPAs, not personal welfare LPAs).
· Revocation (cancellation) by the donor (where they have mental capacity to do so) or by the OPG.
· Disclaimer by the attorney.
· Mental incapacity of the attorney.

If the Service User dies the LPA comes to an end. The Attorney must notify the Office of the Public Guardian and send them the LPA document and a copy of the death certificate.
4. Existing Enduring Powers of Attorney
If the service user already has an EPA set up before 1st October 2007, it is still valid. As under the pre-October 2007 system, the EPA must be registered at the Office of the Public Guardian (previously called the Public Guardianship Office) once the donor loses capacity to make decisions. An EPA cannot be used if the donor does not have capacity to make their own decisions, until it has been registered.

To register an existing EPA (set up before 1.10.07), the attorney must complete form EP1 ‘Notice of intention to apply for registration’ and EP2 ‘Application for Registration’. EP1 is sent to the service user (the donor) and the service user’s three nearest relatives to notify the service user of the attorney’s intention to register the EPA. Note “nearest relative” is not defined as in the Mental Health Act (1983). EP2 must be returned to the Office of the Public Guardian. The forms necessary for registration of an EPA can be downloaded from the OPG website, www.publicguardian.gov.uk, or requested by phoning 0845 330 2900 (lo-call rate).

If the attorney believes that the service user may be distressed by the receipt of the notice (EP1) the Office of the Public Guardian may agree to dispense with the notice to the service user and/or relatives. In this case an EP3 (General form of application) should be sent to the OPG prior to the application for registration together with a letter from the service user’s doctor, setting out the reasons why the service user should not be given notice.

Notifying the service user’s relatives

The relatives who must be notified are taken in order of priority, class by class, in the way set out in the Enduring Power of Attorney Act 1985.
The order of priority is:

1. 
The service user’s spouse;

2. 
The service user’s children;

3. 
The service user’s parents;

4. 
The service user’s brothers and sisters whether of the whole or of half blood (sharing one parent);

5. 
The widow or widower of a child of the service user;

6. 
The service user’s grandchildren;

7. 
The children of the service user’s brothers and sisters of the whole blood;

8. 
The children of the service user’s brothers and sisters of the half blood;

9. 
The service user’s uncles and aunts of the whole blood;

10. 
The children of the service user’s uncles and aunts of the whole blood.

If there is more than one person in a particular class of relatives entitled to receive notice then all persons in that class must be given notice, even if this means more than three people are notified.

Notice need not be given to people otherwise entitled to receive notice if their names and addresses are not known to the attorney(s) and cannot be reasonably ascertained by them, or the attorney(s) have reason to believe that they have not attained the age of 18 years or are mentally incapable.

If the service user does not have three living relatives who come within those listed, the attorney(s) should say so on the form when applying for registration.

6. The Office of the Public Guardian (OPG)
This is a government agency which is the administrative arm of the Court of Protection. It provides regulatory, help and support services to those who look after the finances of people who lack capacity. The OPG will keep a register of LPAs and EPAs, supervise deputies (see Section 6.1 below), and keep a register of deputies. It will also investigate any complaints about attorneys or deputies.

The OPG publishes a number of guidance booklets for people making an LPA, people taking on the role of attorney, certificate providers and witnesses. These are available to download from the OPG website: www.publicguardian.gov.uk. Or the service user can request a copies by phoning 0845 330 2900 (lo-call rate).

In many cases it may not be necessary to instruct solicitors to deal with the Court of Protection or the OPG except where legal work such as selling a house needs to be done, as this will add to the cost. Legal aid under the Legal Help and Legal representation scheme is available for limited types of proceedings in the Court of Protection; these will mainly be serious health and welfare cases. The service user should seek legal advice as to whether they would be entitled to legal aid funding for their particular case.

5.1 Searching the register
Anyone can apply to the OPG for a search to be made of the register on payment of a fee of £25. There are two levels of search. The first tier search can be used to find out limited information such as the names of the donor and attorney(s), the date it was registered, whether it is a property and affairs or personal welfare LPA, and whether the LPA has been cancelled. No information abut the contents of the LPA are available through the first tier search. 
A second tier search can be used to request further information about the LPA. The applicant must satisfy the OPG that it is in the best interests of the donor for the information to be provided.

7. The Court of Protection
If the service user can no longer manage their financial affairs (does not have capacity to manage their own finances) and has not granted a Lasting Power of Attorney then an application for an order of the court may need to be made to the Court of Protection. 

The Court of Protection is an Office of the Supreme Court. It exists to protect the property and financial affairs of people who are mentally incapable of dealing with their own affairs. From 1st October 2007, the Court can also deal with decisions on the personal welfare and healthcare of people who lack the capacity to make their own decisions. The Court’s jurisdiction extends to England and Wales. Separate arrangements exist for Scotland and Northern Ireland.

The general rule is that proceedings in the Court are conducted in private to protect the privacy of the persons concerned, but the Court does have the power to order that a hearing is held in public or that information about the case is published. It is not normally necessary to appear before the Court as its business is usually conducted by post. If an appearance is necessary the Court keeps its procedures as informal as possible.

7.1 When will the Court of Protection or Public Guardianship Office become involved?
The Court of Protection would become involved if something needed to be done either to protect someone’s assets or to enable them to be used for their benefit. For example, if the service user owns their home but is unlikely to return to it, then it may be necessary to sell the property so that the proceeds may be used for their benefit.

The Court should also be involved in decisions relating to serious medical treatment such as the proposed withholding or withdrawal of artificial nutrition and hydration from a patient in a permanent vegetative state, or cases involving organ donation by a person who lacks capacity to consent.

The Court of Protection can also be involved where there is an issue over the validity or use of an LPA.

6.2 The Powers of the Court
The Court of Protection can make a declaration on whether a person has mental capacity to make a particular decision. The Court of Protection may request assessment of capacity (documented in Essex on form MCA2) from professionals involved in the care of the service user to help inform their decision-making 

If the Court decides a person does not have capacity, it can make decisions and orders on financial or welfare matters affecting the person. If there is an ongoing need for decisions to be made on behalf of a person without capacity, the court may appoint a deputy to make those decisions. 

The system of court appointed deputies is introduced by the Mental Capacity Act to replace the previous system of receivers. Existing receivers should have been contacted by the Office of the Public Guardian to notify them of the change and explain what this means for them. Existing receivers will be called deputies from 1st October 2007 but there will be no change to the powers that they have. For more details see the OPG website: www.publicguardian.gov.uk or contact the OPG. 

The Essex Receivership Office based at County Hall will now be the Essex Court of Protection Deputies Office. 

The Court can make declarations on the validity of an LPA and can end an attorney’s appointment and/or cancel the LPA if the attorney’s duties are not being carried out in the best interests of the donor.

6.3 Making an application to the Court
It is sometimes necessary to get permission from the Court of Protection before an application can be made. Permission is not needed in most cases which relate to a person’s property and affairs (the exceptions are some cases involving the appointment or removal of trustees and some cases relating to wills and gifts). Permission is needed in most cases relating to a person’s personal welfare. In either case permission is not needed if the person making the application is:

· The person who is alleged to lack capacity to make a particular decision, for example if they wish to challenge a decision that they lack capacity.
· The donor or attorney of an LPA where the application relates to that LPA.
· A court appointed deputy.
· A person named in an existing court order in connection with the same matter.
If a service user is unsure about whether they need permission to apply to the court the service user should contact the OPG.

To apply for permission submit form COP2, either before or at the same time as the service user submit the service user’s application form (COP1).

The Court should deal with the application for permission within 14 days of receiving it. They will consider the applicant’s connection to the person, the applicant’s reasons for making the application, the benefits of granting permission and whether there are any alternatives to involving the Court.

Appendix 1 contains detailed information on the Essex County Council Court of Protection Deputies Office and the procedures for obtaining a CoP Deputy from Essex Local Authority.

6.4 Court Forms

COP1 is the application form for the Court of Protection. The applicant will also need to submit various other forms, depending on what they are applying for. The applicant will always need to submit form COP1A or COP1B to provide supporting information to the application, and the applicant will usually need to submit form COP3 ‘Assessment of capacity’. Form COP3 includes a section to be completed by a medical practitioner who has assessed the person to whom the application relates. This is to confirm that, in their opinion, the person lacks mental capacity to make the relevant decisions.

The notes to COP1, the application form, explain which other forms the applicant must submit to support the application. The applicant can check with the OPG that they have completed the correct forms before submitting the application.

In 2007, there is a fee of £400 payable when making an application to the Court. In some cases this fee can be waived, if it would cause financial hardship to pay it, or in other exceptional circumstances. There may be other court fees at different stages in more complex cases. The service user or the person acting on their professional can obtain details of all court fees and when they may be waived from the OPG.

6.5 Notifying the person to whom the application relates
When the service user makes an application, the applicant must notify the person to whom the application relates (i.e., the person who is alleged to lack capacity). This notification can be carried out in whatever way is most appropriate to make sure the person understands it. For example it could be given verbally, using simple language rather than being given in writing.
However, the applicant must also provide the person with two specific forms; COP5 ‘Acknowledgement of service/notification’ and COP14 ‘Proceedings about the service user in the Court of Protection’. These are available from the OPG.

If no one objects to the application, the Court may make a decision without holding a hearing.

If the service user or anyone else affected by the Court’s decision is unhappy about it, the Court can be asked to reconsider its decision. This should be done using form COP9, within 21 days of the date the service user were served with the Court Order. If the order was made at a hearing the service user should use form COP35 to appeal against the decision, rather than asking for reconsideration.

6.6 Urgent Cases

In case of extreme urgency, the Court can make an interim order before the necessary medical evidence is available. It is advisable to telephone the OPG first for advice to check whether an emergency application is appropriate. An example of where this may be necessary is where access to a person’s money is needed urgently, for example to pay fees in a care home.

8. Deputies
The Court of Protection has the power to appoint a deputy if there is no LPA or EPA in place. The Court will make an order giving the deputy authority to act and make decisions on behalf of the person without capacity. The powers given to the deputy should be as limited in scope and duration as possible.

The deputy must be someone who is trustworthy and who has the necessary skills to carry out their duties. It would usually be a family member or friend of the person, if they are willing to take on the role, but the Court can appoint an independent professional deputy (such as a solicitor) if this is considered to be in the person’s best interests. The Essex Court of Protection Deputies Office should only be involved where a service user does not have capacity and does not have family or friend who can act as an appropriate Deputy.

Two or more deputies can be appointed, either to work jointly (in which case they would have to act together on all decisions) or jointly and severally (when they could act separately or jointly on any particular decision).
7.1 The role and responsibilities of a Court appointed deputy

A Deputy has a duty to follow the principles of the Mental Capacity Act (see Section 1 above). They must:
· Always make decisions in the person’s best interests.
· Take all practicable steps to help the person make the decision themselves.
·  Allow the person to make the decision themselves if they have the capacity to do so.
· Only make decisions that they are authorised by the Court to make.

Deputies should consult the Code of Practice to the Mental Capacity Act 2005 for guidance on how to fulfil their duties (see section 11 for details on how to obtain this).
Note: The powers granted by the Court of Protection and the Public Guardianship Office to a deputy cease on the death of the client
7.2 Applying to be appointed as a Deputy
An application to be appointed as a deputy must be made to the Court of Protection using the main application form (COP1) and the Deputy’s Declaration form (COP4). 

The Court uses information provided on the declaration form to assess the applicant’s suitability to be a deputy. This includes information about the applicant’s personal circumstances and their financial circumstances. The applicant will also have to submit the Assessment of Capacity (COP3) and Supporting Information (COP1A or COP1B) forms. See Section 6.2 above for further information on applying to the Court of Protection.

7.3 Fees and fee remission for Deputies
In  2007,  in addition to the court fee of £400 payable when an application is made to be appointed as a deputy (see Section 6.2) there is a deputy set up fee of £125 payable on appointment.
· There is also an annual supervision fee payable to the OPG. There are three levels of supervision fees:
· £800 for Type I cases requiring the highest level of supervision by the OPG.
· £175 for Type II cases requiring less supervision. Most cases are expected to fall into this category.
· Type III cases where there will be no annual fee. These are cases where there are limited assets and limited involvement of the OPG is required.

In certain cases these fees can be waived, if it would cause financial hardship or in other exceptional circumstances. Contact the OPG to find out if this would apply in any particular case.
9. Monitoring Deputies and Attorneys

8.1 Court of Protection Visitors
Where an LPA is in place or a deputy has been appointed by the Court of Protection, the Office of the Public Guardian can appoint a person to report to them on the actions of the attorney or the deputy. The person appointed is called a Court of Protection Visitor. They can visit the donor, attorney or deputy in order to gather evidence for their report to the Court.
8.2 How to make a complaint about a deputy or an attorney?
Responsibility for supervising deputies and monitoring attorneys lies with the Office of the Public Guardian. If the service user (or a professional working with them) has concerns that a deputy or attorney is misusing their powers, for example if they are not acting in the person’s best interests, or are acting outside of their authority then the OPG should be contacted. If it is a serious case of fraud, or if someone is at risk of abuse the service user (or a professional working with them) should contact follow the Essex Vulnerable Adult Protection Guidelines and ensure a referral is made to both Essex police and/or the Adult Safeguards Unit at County Hall.

10. Arrangements made if the service user no longer have capacity – Appointeeship for benefits
If the service user’s income is purely made up of benefit income (social security benefits or state pension) and the service user has not created an LPA or EPA, then rather than needing a deputy to be appointed the service user can have an ‘appointee’ to deal with their benefit claims and the payments made.
This method should normally only be used if the service user is unable to act for themself due to mental incapacity. Only in very rare circumstances is it appropriate if the service user is physically disabled, for example if the service user has suffered a severe stroke. Officials are told in guidance not to assume a person is incapable of managing their financial affairs just because they have lost the ability to communicate. If the service user is still capable of managing their financial affairs but needs someone to collect their benefit money for them, an appointee is unlikely to be suitable and the service user should consider the options in Section 2 above.
If the service user is entitled to a benefit or allowance but is unable to act for themself, for example because of dementia or because of a temporary mental incapacity following an illness or accident, a representative of the Department for Work and Pensions may, on receiving an application, appoint someone else to exercise the service user’s right to make claims for and to receive benefits, and to spend them on the service user’s behalf.

It is accepted policy that a close relative who lives with or frequently visits the claimant is the most suitable person to act. Sometimes an organisation or representative of an organisation can be a corporate appointee; legally this includes the local authority or healthcare trust. The appointee must be over 18 years old. Employees of Essex Local Authority (excluding the Court of Protection Deputies Office) and all health trusts in Essex should not act as an appointee for a service user.

If the service user wishes to continue to collect their own benefits, and providing that the service user has the capacity to understand the implications of claiming and receiving social security benefits, then the DWP should not give approval for an appointee, or for bulk payments to an organisation which acts as an appointee for a large number of people.

The DWP must satisfy itself that the service user is unable to manage their affairs, for example by visiting the service user and if necessary getting medical evidence – or requesting an assessment of capacity from relevant professionals (MCA2). The DWP must also check on the suitability of the person who has applied to act.

If a Deputy is appointed by the Court of Protection or there is an attorney under an EPA or LPA, that person will automatically take over from the appointee in dealing with any benefits.
9.1 People in Care Homes
In most cases the appointee will be someone who the service user knows, either family or friends. In some cases as a ‘last resort’ the person appointed is the care home owner or manager. It is strongly recommended that this should only occur where all other possible options have been considered.

If the home is part of an organisation it must first be established that the organisation is willing to act as appointee. Where the organisation becomes the appointee, the proprietor or managers may still collect the benefit provided they are authorised to do so by the organisation. The benefit can be put into a corporate account, but not into the care home’s business account, unless all the benefit is being used to pay the home’s fees. If the care home is collecting the benefit on behalf of a local authority funded resident, the resident’s personal expenses allowance should not be used to meet the cost of personal care. Detailed individual accounts for individual service user must be available for scrutiny.

Before an appointee is authorised to act, a visiting officer from the DWP must make sure that an appointee is required and that the prospective appointee is suitable and willing to act. The prospective appointee is interviewed. Guidance states that where someone lives in a care home, it should not be assumed that they are incapable of managing their affairs. Neither should a manager be appointed merely for the convenience of the home. Wherever possible the use of a care-home manager / owner as the appointee should be strenuously avoided – it should only be used as a last resort where all other options are unavailable 

The appointee should not be a member of staff (unless they are a relative or friend of the customer), but only the owner or manager.

There are standards that should be followed (Standard 35 of Care Homes for older people; National Minimum Standards):
· The registered manager may be appointed as an agent for a service user only where no other individual is available.
In this case, the manager ensures that:

· The registration authority is notified on inspection.
· Separate individual records are kept of all incoming and outgoing payments for each individual.
The Commission for Social Care Inspection (CSCI) inspects homes and should make sure that these standards are being met.
9.2 The role and responsibilities of an appointee

Appointees ‘stand in the shoes’ of the claimant under the benefit regulations and can sign forms, make appeals and generally deal with the benefits claim as if it was their own. Even though the claimant may not be able to deal with the claims process it is important that they are involved as much as possible with decisions about how to spend their money.

All money collected by the appointee must be used for the sole benefit of the claimant for whom they are acting. Unless instances of misuse are brought to its notice the Jobcentre Plus or Pension Service is unable to monitor that the arrangement is working to the claimant’s benefit, or ensure that the claimant is receiving the full allowance.

The appointee is responsible for:

· Finding out about the service user’s entitlements and benefits.
· Letting people know about any change in the service user’s circumstances.
· Arranging for any overpayments to be paid back.
Being an appointee lasts until the person is well enough to take back control of their finances. Any party (the service user, the appointee, or the office dealing with the payments) can end the arrangement.
If a recoverable overpayment occurs as a result of a failure by the appointee to disclose a material fact or by the appointee’ misrepresentation of a material fact then the overpayment is recoverable from the appointee, not the service user.

9.3 Dealing with capital

An appointee does not have the authority to deal with the capital or other income belonging to the incapacitated person. Unspent pension and benefits may constitute capital, even if held in the name of the appointee. The appointee may not have full legal authority to deal with it and other options may have to be considered.

It is unlikely that an appointee would need to apply to the Court of Protection or the Public Guardianship Office (PGO) if they held a ‘reasonable sum’ of accrued savings. The Court has indicated that it would regard a reasonable sum as being equivalent to one month’s accommodation costs, and around £500 cash float to meet unforeseen emergencies.
9.4 Complaints and concerns about Appointees
If the service user is concerned that an appointee is abusing their position or is not acting in the person’s best interests, the service user should contact the relevant DWP agency. This will either be the Jobcentre Plus or the Pension Service, depending on the type of benefits received.

It is recommended that practitioners seek independent advice from the ECC Benefits Helpline before reporting the circumstances to the DWP agency.

11. Independent Mental Capacity Advocates
The Mental Capacity Act creates a new service called the Independent Mental Capacity Advocate (IMCA) service. This is a service to support and represent people who lack capacity to make important health and welfare decisions themselves and who have no family or friends who are willing and able to be consulted about the decision.
An IMCA is an independent person who must have the relevant experience and training for the role.
The role of the IMCA is to:

· Support and represent the person who lacks capacity when it is being decided what is in their best interests.
· Find information to help assess what is in the person’s best interests. This could be information about their feelings, values and beliefs; or it could mean finding out if there is any way of helping the person to make or communicate their own decision.
· Challenge decisions that may not be in the best interests of the person.

An IMCA must be instructed if a decision has to be made about:

· Serious medical treatment.
· A long –term stay in hospital or a care home (long term means longer than 28 days in hospital or eight weeks in a care home).

· A move to a different hospital or care home.
An IMCA may be consulted in relation to decisions concerning care reviews or in adult protection cases.

If a decision is needed urgently, it may not be possible or appropriate to instruct an IMCA. If the urgent decision relates to a move of accommodation, an IMCA must be instructed as soon as possible after the move.

It is the local authority or NHS organisation providing the person’s care or treatment which is responsible for instructing the IMCA. They must take into account the representations and information provided by the IMCA when deciding what is in the person’s best interests.

The IMCA service is only appropriate for people who have no-one else to support or represent them (other than paid staff). If someone has family or friends who are willing to be consulted, or has set up a health and welfare LPA, or has a court appointed deputy, it would not be necessary for an IMCA to be instructed.
Appendix 1:

11. Essex County Council – Court of Protection Deputy Office
As many as 2 million people in England and Wales lack the mental capacity to make decisions for themselves.1 They are looked after by about 6 million carers—including professionals, relatives and friends.2 Research carried out by Ipsos Mori3 shows that 80% of people in England and Wales felt it was important their wishes should be respected with regard to how their money would be spent – and about who should be able to make decisions – should they lose the mental capacity to do so themselves. However, fewer than a quarter (23%) have made preparations for how their finances would be looked after if they became unable to make decisions because of an age related illness. Nearly a third (31%) say they have not considered this at all.

Essex County Council recognises the potential adverse consequences of these statistics and in order to protect and assist in the well being of some of the most vulnerable service users in the county will through the Receivership Team intervene on behalf of unbefriended service users and obtain empowerment for Essex County Council to administer the service user’s financial affairs.

The implementation of the Mental Capacity Act brings a new foundation for everyone working with service users who lack the capacity to manage their own financial affairs. Familiar terminology prior to 1st October, is now obsolete and for this reason the previously titled Receivership Team will in future be known as; The Essex County Council, Court of Protection Deputy Office. (ECC CoP Deputy Office.)

The ECC CoP Deputy Office is an integral link in the chain of administrative support services provided to Adults Health and Well Being from Financial Operations. It is committed to provide an excellent service to professionals within Essex to assist them in their care of service users who have lost the capacity to manage their own finances.

Importantly there is no statutory obligation for a local authority to provide this corporate service. Consequently all guidance and procedures provided by the Court of Protection and Department for Work and Pensions are based on the fundamental principle that support to a person who has lost the capacity to manage their own finances will come from an individual person close to them. In the absence of specific guidance local authority decision makers are required to provide guidance and procedures to staff.

1 Department of Health.

2 Department of Health.

3 2007, Ipsos Mori survey of 1781 people aged 18 or over, across 157 sampling points in England and Wales. Data was weighted to the current England and Wales population profile.
11.1 The Essex Model
The following guidance is an overview of the model Essex has implemented to manage service users finances. Comprehensive policy and procedures will be available on the Intranet in spring 2008.

When Essex County Council agrees to act on behalf of a service user, it is a long term commitment from both the professional and The ECC CoP Deputy Office to the service user. The successful management of a service user’s affairs is based on a partnership of awareness and communication between the care practitioner and the finance officer. The care practitioner is the ongoing decision maker, and as the field based professional will identify and verify the service user’s needs and best interests and provide decisions to be administered by the office based finance case worker. 

A recent good practice statement recommended: Ideally cases in which Essex is managing the finances on behalf of a service user should receive twice yearly reviews, or at a very minimum an annual review with a focus on the Finances of the service user. It is good practice that these cases should not banked due to the service user’s ongoing vulnerability. 

Prior to the reviews contact should be made with the ECC CoP Deputy Office to determine if there are any financial issues which need to be clarified/resolved at the review.

11.2 Service of Last Resort
Court of Protection guidance is aimed at an individual acting on behalf of a person close to them, usually a relative or friend. It requires the service user to be visited regularly, for their best interests to be met and for the best quality of life to be provided from the client’s income and assets.

Experience shows it is reasonable to expect an appropriate relative or friend to be in a better position to identify and meet the client’s needs than a corporate organisation which may remain distant from the service user. 
The Act creates a new criminal offence of ill treatment or neglect of someone who lacks capacity by someone with decision making powers. Neglect is clearly as illustrated in the diagram below as simply not meeting the service user’s needs.  
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In order to minimise the risk to both the service user and ECC it is imperative that professionals only refer to ECC CoP Deputy Office as a matter of last resort and have considered the team’s facility to remain involved with the service user on an ongoing basis.

11.3 Criteria for Referral to ECC Court of Protection Deputy Office

Essex County Council considers it appropriate to obtain appointment as Court of Protection Deputy when managing the full extent of service user’s financial affairs. 

There are exceptional circumstances whilst a service user is in chargeable residential care when the service user’s affairs may be lawfully managed under a DWP appointeeship. Occasionally a care practitioner’s investigations will determine that the service user has no savings or assets, no private/occupational pension and is solely in receipt of social security benefits. In these circumstances the DWP appointeeship provides the authority for ECC to collect the service user’s benefits and to pay their care fees and personal expense allowance. Generally in these circumstances the clients contribution of £ 98.60 and Personal expense allowance of £20.45 equal 100% of their benefits income £119.05.  (These figures are correct in December 2007).

The essential criteria for a referral by a professional to The ECC CoP Deputy Office is that the service user is unbefriended or at risk of abuse and that an MCA2 evidences a service user no longer has the mental capacity to manage their own affairs nor has made prior arrangements for these circumstances.
The last resort service is not available to service users who have family members considered capable either to act on the service user’s behalf themselves, or to make suitable alternative arrangements through the private sector. If there are concerns of financial abuse, The ECC CoP Deputy Office will intervene on the recommendation of the Adults Safeguards Unit and on provision of the EVAPC3 and evidence to justify the action to the CoP.
Family members should be encouraged and supported to represent their relative and the service provided by ECC can not be offered as a “soft” alternative to reluctant families. The concerns family members or friends may have about representing a service user may be removed by provision of information, signposting potential representatives to supporting organisations, a FABA visit to assist in the completion of the financial assessment, checking existing financial assessment’s are up to date, explaining the circumstances and responsibilities surrounding any outstanding debt to ECC and checking the family are aware of the service users correct benefit entitlements.

ECC should never take over the management of a client’s affairs because it is convenient. ECC supports people to remain independent for as long as possible and to keep the right to deal with their own affairs. It is important control is not removed from the service user if they could be enabled to manage their own affairs with support.

11.4 Procedures for Care Practitioner
Once a care practitioner is satisfied a referral meets the criteria for ECC to intervene and act on behalf of the service user the following process should be followed.

1. Care Practitioner to fax a copy of the MCA2 evidencing the service user has been assessed as no longer having the mental capacity to manage their own finances.   01245-434624 FAO Ciaran O’Hart.

2. Care Practitioner to call ECC CoP Deputy Office Team Manager to agree in principle a plan of intervention. Ciaran O’Hart (01245-434290) Ednet 40290.

3. The following documents will be posted to the care practitioner for completion.

Court of Protection Application Form, COP1

Supporting Information for Property and Affairs application, COP1A.                   

This form provides a snapshot of the service users Income and Assets. As The ECC CoP Deputy Office can only act on information they are made aware of by a care practitioner, all reasonable efforts should be made to complete the form in full.
Court of Protection Assessment of Capacity, COP3.

The Care Practitioner completes part A of the form and presents it to a medical practitioner, psychologist or psychiatrist who examines and assesses the capacity of the service user to whom the application relates.

Com361 Charging for Care services. 

An up to date financial assessment form should be completed to the best of the care practitioners’ knowledge at this time.

ECC CoP Deputy Office will arrange for a financial reassessment after receipt of the Court Order and the service user’s financial situation has been confirmed.

In cases where care is delivered before a Com361 is completed, a provisional full cost charge will be levied by the Financial Assessment Team whilst they await a completed financial assessment form. This is in order to meet Adult Social Care Charging Policy. 
Upon receipt of the Court Order ECC CoP Deputy Office will advise Financial Operation that ECC has become responsible for the service users finances and all future care invoices should be sent to ECC CoP Deputy Office. Until this time, all levied charges will be forwarded to the operational team. Any arrears of charges for services delivered prior to the date of the Court Order may not be paid if ECC CoP Deputy Office is unable to collect sufficient funds. The Care Practitioner will be advised of the final amount of any service debt which The ECC CoP Deputy Office is unable to pay allowing the care practitioner to finalise arrangements with the Income Recovery Team.

4. Care Practitioner to perform the duties of ECC outlined in Protection of Service User’s Property— Procedural Guidance. http://intranet.essexcc.gov.uk/vip8/intranet/INet/content/binaries/documents/Community_Care/Policies_and_Procedures/su-property188.pdf
5. Care Practitioner to complete a monthly expenditure plan for the service user to identify their monthly living expenses.
6. All completed forms (including the EVAPC3 and evidence if required) and supporting documentation should be sent to Essex County Council, PO Box 4 CoP Deputy Office, County Hall, Chelmsford, CM1 1Z. Supporting Documentation may include bank statements, building society passbooks, the service user’s Will, details of advance statements, funeral plan etc.

7. It is important to be aware that The Office of The Public Guardian, the administrative wing of the Court of Protection, normally requires four months to process applications and to issue a court order empowering a deputy to act on the client’s behalf. In the interim ECC will apply to the Department of Work and Pensions for authority to administer the client’s social security benefits. Once Essex begins to collect these benefits, normally 4 weeks after the application is processed, the care practitioner will be contacted to establish an arrangement for ECC CoP Deputy Office to provide living expenses/personal expense allowance for the service user. Care Practitioner to complete a monthly expenditure plan for the service user to identify their monthly living expenses.
8. Immediately, the law generally will allow a care practitioner to do things that are necessary for the well being of a person who lacks capacity, such as, buying their shopping or paying their heating bills. This is called the “doctrine of necessity”. In such cases the care practitioner’s action of meeting the client best interest will be further protected if they adhere to the principles and code of practice of the MCA. Support in this manner should be limited to providing essential needs until such time as ECC is empowered to formally act on behalf of the client.
9. ECC CoP Deputy Office will notify any family members and potentially interested parties of the application by ECC to act on behalf of the service user in the management of their financial affairs. Anyone has the right to contest the action and it is important that ECC is open and transparent in this procedure and hold on file supporting documentation to justify the action if challenged. The care practitioner should record communications with all interested parties from the time of the trigger to assess someone’s capacity to manage their finances 
10. The ECC CoP Deputy Office will submit the application to The Court requesting authority to take control of all the income and assets outlined in the COP1A, through an Extended General Court Order.
11. Part of the Application process requires notice of ECC’s intention to act to be served on the service user. This notice is sent to the care practitioner with appropriate guidance within 3-4 weeks of the application been received by The Court of Protection.
 CoP Deputy Order to manage the full extent of a service user’s affairs.

The Essex model requires the care practitioner to act as the ongoing decision maker for the service user with support and administration provided by the finance team.

ECC as deputy for the service user will have the following duties.

· Act at all times in the best interests of the service user.

· Care practitioner to visit the service user regularly. (At least twice a year if in residential care)

· Provide the best quality of life from the income/assets available.

· The care practitioner supported by contracted care providers are required to identify and provide for all the service user’s personal needs from their money.

· Through information and changes of circumstances provided by the care team, ECC CoP Deputy Office will claim any benefits or pensions to which the service user is entitled.

· The care practitioner to identify to ECC CoP Deputy Office potential changes to disability related benefits, DLA Care or Mobility and Attendance Allowance.

· Collect or administer the service user’s savings and investment.

· Keep any property in a reasonable sate of repair, secure and adequately insured; and oversee any sale or letting if needed, with a solicitors help where appropriate.

· ECC Cop Deputy Office will open and operate a bank account for the service user.

· ECC CoP Deputy Office will ensure all income is collected and bills are paid on time.

· ECC Cop Deputy Office will maintain financial records and prepare annual accounts as required.

· The care practitioner may be required to complete an annual report of the decisions made on behalf of the service user.

· Deal with the service users tax matters.

· Care Practitioner to be available to cooperate with all court visiting officers.

· The care practitioner consults the client as far as is reasonable and practicable, about any financial decisions.

· The jurisdiction of Deputy covers property and affairs only, and not personal or healthcare decisions.

· Documentary evidence must be maintained to justify decisions have been made in the clients best interests.

· An income/expenditure plan to be completed by the care practitioner at the time of referral.

· A MCA1 and a completed best interests’ checklist from the care practitioner for all spending not included in the expenditure plan. If the care practitioner is unable to visit the service user to complete the MCA1, all reasonable efforts should be made to ascertain the service users wishes e.g. telephone call, care provider/neighbour input, records and the existing knowledge of the client’s circumstances and needs.

· Depending on the importance of the decision or the amount of savings that are to be spent, the care practitioner will consider the need for an MCA2 to support the best interests’ check list and justify the decision.
11.5 Department for Work and Pensions Appointeeship
In the circumstances when it is appropriate for ECC to manage a service users affairs empowered only by the DWP, ECC will have the following duties and powers.

· To claim benefits, including completing and signing any claim forms.

· To receive benefit payments on behalf of the service user.

· To report changes in circumstances e.g. a change of address dates of hospitalisation.

· To pay care home fees.

· To ensure the service user receives the specified amount of personal allowance each week.

· Importantly, a DWP appointeeship does not permit the holder of the title to deal with savings, property or any other financial matters.

11.6 Death of Service User
The role of the ECC as Appointee or Deputy continues until the death of the client, unless the service user recovers capacity to make their own decisions or unless a new representative is identified.

At that point, all powers to act on behalf of the service user end. 

The only money that can be paid from the account is for the funeral and probate charges if required. ECC CoP Deputy Office will cooperate fully with the executor of the estate or holder of the letter of administration, known as a personal representative empowered to administer the deceased person’s estate.

If the service user did not leave a Will and no next of kin come forward, then ECC refers the estate to The Treasury Solicitor. The Treasury solicitor is The Crowns nominee for the purpose of the administration of the estates of persons who die intestate and without known kin. By law, The Bona Vacantia estate (vacant goods/ownerless property) passes to The Crown.

12. Essex County Council Benefits Team
For many service users, state benefits are an important source, if not the only source, of regular income. The Department of Work & Pensions (DWP) administer most welfare benefits through their executive agencies:

· Jobcentre Plus for people of working age (18 – 59)

· The Pension Service for people aged 60 or over

In addition, Her Majesty’s Revenue & Customs deal with the assessment and payment of all Tax Credits while the local district or borough council administers both Housing Benefit and Council Tax Benefit.

Practitioners who require independent advice and support on issues relating to benefits, tax credits or appointees can contact the ECC Benefits Helpline on:

01245 434205 (Ednet (8) 40205)

Open Monday, Wednesday, Thursday and Friday – From 9.30until 12.30 and from 2.00 until 3.00

By e-mail benefits.helpline@essex.gov.uk
The Helpline is available to staff in the County Council and in external agencies, but is not available directly to service users or carers.

Other services available from the Benefits Team include:

· Joint work with practitioners on appeals and complex cases.
· A range of benefits information in various formats.

· Benefits training and development opportunities.

· Networking with external agencies and coordination of the Essex Benefits Network. 
· Targeted benefits take-up in conjunction with partner agencies.
· Consultancy on council and inter-agency policy and practice.
12. Further Information and Assistance
Action on Elder Abuse, Astral House, 1268 London Road, London SW16 4ER, tel: 020 8765 7000, helpline tel: 0808 808 8141 (free call), website: www.elderabuse.org.uk. The helpline is confidential and provides information and emotional support in English and Welsh. It is available to people who are being abused, those who are concerned about possible abuse, carers and workers who may have similar concerns, and those who are interested in finding out more about elder abuse.

Age Concern, 1268 London Road, London, SW16 4ER; supports people aged 60 and over and provides a number of useful Factsheets. Factsheet 22 “Arranging for others to make decisions about your finances or welfare” may be a helpful source of information for service users.

Alzheimer’s Society, Gordon House, 10 Greencoat Place, London SW1

1PH, helpline tel: 0845 300 0336 (lo-call rate), website: www.alzheimers.org.uk. Supports people with all types of dementia, their families and carers, and provides information about all forms of dementia.
Benefits Team (ECC), Room B206-208, County Hall, Chelmsford, Essex CM1 1JZ. Helpline: 01245 434205 [ednet (8) 40205]. Email:
benefits.helpline@essex.gov.uk (see further details in section 12)
British Banking Association, tel: 020 7216 8800, website: www.bba.org.uk. Provides guidance for bank staff on ‘Banking for mentally incapacitated and learning disabled customers’.
Commission for Social Care Inspection (CSCI), 33 Greycoat Street, London, SW1P 2QF, tel: 0845 015 0120 (lo-call rate), website: www.csci.org.uk. The body responsible for inspecting and reporting on care services, including care homes
Department of Health, website: www.dh.gov.uk. Publishes guidance for healthcare and social care staff and is the government department with responsibility for the IMCA service.
MIND, Granta House, 15-19 Broadway, London E15 4BQ, Infoline tel: 0845 766 0163 (lo-call rate), website: www.mind.org.uk. Information Unit offers support for people in mental distress and their families. Referral to local associations which provide services such as counselling projects, self-help support groups, drop in centres and other services. Legal advice is also available.
Ministry of Justice, Selborne House, 54 Victoria Street, London SW1E 6QW, website: www.justice.gov.uk. This government department has responsibility for the Mental Capacity Act 2005.

A series of six information booklets on the Act is available to download from the Ministry of Justice website: www.justice.gov.uk, or by telephoning 023 8087 8036:

Booklet 1: 
For people who may be unable to make some decision for themselves/who wish to plan ahead for the future;

Booklet 2: 
For family friends and unpaid carers;

Booklet 3: 
For people who work in health and social care;

Booklet 4: 
For advice workers;

Booklet 5: 
The Independent Mental Capacity Advocate (IMCA) service.
Official Solicitor and Public Trustee Office, 81 Chancery Lane, London WC2A 1DD, tel: 020 7911 7127, website: www.officialsolicitor.gov.uk. Represents minors and adults under legal disability in County Court, High Court or Court of Protection in England and Wales.
Office of the Public Guardian, Archway Tower, 2 Junction Road, London N19 5SZ, tel: 0845 330 2900 to order forms and guidance, website: www.publicguardian.gov.uk. The OPG publishes a range of Guidance for people wanting to make an LPA, attorneys, certificate providers and witnesses. The OPG publishes the Code of Practice to the Mental Capacity Act 2005. This can be downloaded from the website: www.publicguardian.gov.uk. Or the service user can order a copy from The

Stationery Office for £15, from the TSO online shop at: www.tsoshop.co.uk, or by phoning the order line on 0870 600 5522 (national call rate).
Solicitors for the Elderly, Room 17, Conbar House, Mead Lane, Hertford, Herts, SG13 7AP. Produces a booklet for solicitors which gives details about financial abuse and actions solicitors can take if they have concerns. Called ‘A Strategy for recognising, preventing and dealing with the abuse of older and vulnerable people’, it is available on their website: www.solicitorsfortheelderly.com.
13. Direct Payments Flowchart
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14. Capacity and Finances Flow Chart
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16. Assessments of Capacity in Financial Matters
This document seeks to provide practical guidance to professionals where concerns have been raised that a service user may not have the capacity to manage their finances. It should be read in conjunction with the Essex MCA Policy and MCA8 – guidance on capacity & finances.

People who are, or are becoming, incapable of dealing with their own financial affairs are particularly vulnerable to abuse, which can range from outright fraud to inadvertent mishandling of monies by attorneys or appointees who are not fully aware of what they can and can not do. Assessments of capacity in this domain are thus particularly important and can be essential in assessing risk and protecting people from potential abuse.

The management of an individual’s finances is a significant issue. Consequently, in line the Essex multi-agency MCA Policy, the assessment MUST be conducted by two people
, both of whom are willing to justify their assessment in court and to testify that they have sufficient training and experience to conduct an assessment of capacity. Where-ever possible one of these should have an established relationship with the service user.

The assessment should be conducted in an environment in which the service user is comfortable and every effort has been made to ensure that the service user’s performance in this assessment is optimal – for example through evidencing that consideration has been given to the time of day the when the assessment has been conducted, the impact of any medications and that the service user has been provided with all essential information on which to make a decision. 

The language we use when we speak with service users must be clear and comprehensible. We should do our best not to confuse service users by complicating our language or using complex or convoluted words or explanations. Simplicity of explanation should be the gold standard to which we all strive whilst maintaining a balance so that we are not perceived as paternalistic, condescending or patronising. 

If there are concerns regarding financial abuse, professionals must ensure that the potential abuser is neither present nor able to intimidate or coerce the service user in their responses. 

The outcome of the assessment MUST be documented on form MCA2. Particular attention should be paid to section 8, where detailed evidence for the responses must be provided, and the service user’s own words should be recorded. Copies of completed MCA2 forms must be sent to the Adult Safeguards Unit, County Hall, Chelmsford, Essex.
Before assessing capacity, the reason for the assessment must be clearly explained and discussed with the service user – for example we wish to discuss the management of your finances as your son has expressed concern that you are no longer able to manage this and require assistance.

It is vital to acknowledge that management of finances and financial information is often a very private and sensitive matter for individuals. To be questioned on this issue may feel intensively intrusive & such assessments must be handled sensitively and with respect for a service user’s privacy.

Any assessment about management of finances should not generate unnecessary anxiety for a service user. Rather it should seek to resolve concerns about a specific issue. It should determine if a service user has the ability to make decisions about how their money is spent and safeguarded or whether options regarding the management of their affairs should be explored in the service users best interests. 

Every assessment must be decision specific. Assessments of capacity might therefore conclude that a service user can no longer personally manage their own finances but that they do have capacity to decide that they wish their daughter to be appointed to hold Lasting Power of Attorney.
In a High Court decision (Masterman-Lister
), Mr Justice Wright endorsed the following checklist. This is not intended to be exhaustive or authoritative but does give some indication of the wide range of information that may be needed in order to make a proper assessment of a person’s capacity to manage his or her property and affairs.

Assessments should explore:

· A person’s income and capital (including savings and the value of the home), expenditure and liabilities.

· Financial needs and responsibilities.

· Whether there are likely to be any changes in the person’s financial circumstances in the foreseeable future.

· The skill, specialised knowledge and time it takes to manage the affairs properly and whether mental disorder is affecting management of the assets.

· Whether the person is likely to seek, understand and act on appropriate advice where needed in view of the complexity of the affairs. 
Every assessment of capacity is and should be unique; dependent on the circumstances of the individual. The following template of questions only provides an indication of some of the information that might be explored in an assessment where the management of finances is a concern.
Potential questions to explore in any assessment of capacity to manage financial affairs include: 

Person’s income & capital
· Can you tell us how much money or income you have coming in every month / week?

· Can you tell us what this is composed of – e.g. benefits, pensions, income from savings

· Do you have any savings

· Have you had any help (e.g. from a FABA) in accessing all the benefits you may be entitled to 

· Would you like me to organise some support to ensure / check you are receiving all the benefits you are entitled to.

Financial needs & responsibilities

· Can you tell us approximately how much your bills – such as rent / mortgage? payments, utilities bills (– electricity, phone, water etc) – come to every month / week & how much this leaves you for other expenses?

· Can you tell us how you pay these bills – e.g. through standing orders or by cheque. Some service users may have re-chargeable keys for electricity etc.
· Can you tell us where you keep copies of bills and bank statements etc.
· Can you tell us roughly how much money you have left to spend after you’ve paid all your bills every month / week?

Potential changes in circumstances

· Can you tell me why you see the Dr / Nurse / SW?
· Can you tell me why you attend the clinic / day hospital / are in hospital?
· Do you think your situation / circumstances will improve / get worse in the future?
· Do you think you might need more help to manage your money in the future?

Management of monies at the moment / present time:

· Does any one provide you with any help to manage your monies

· Are you happy about that arrangement 

· Are you happy / confident about how  ***** (e.g. your son) is managing your money

· Do you have to give  ***** any money for looking after your finances (this might be asked if you were aware that the person managing their finances was charging or taking a fee; this would occur if the service user’s finances were being managed b y a professional – e.g. solicitor)

If service user wishes to consider appointing someone to hold LPA:

· Have you appointed anyone (prior to Oct 07) to hold Enduring Power of Attorney?
· Have you appointed anyone (since Oct 07) to hold Lasting Power of Attorney (LPA) to manage your Property & Finances?
· Does ***** (that person) also hold LPA (Personal Welfare) so that they must be consulted in the future about decisions about your health & welfare?
· Would you like someone to help you manage your money?
· What could be the advantages and disadvantages of asking ***** to look after and manage your money / finances? 

· Is there anyone in your family or a good friend you trust who might be willing to help you manage your money?
· If your health deteriorates in the future who would you want to help you look after your money?
· Who would you like to help you manage your money / bills?
· Why would you like **** to manage your money / bills?
· Do you think they manage their own money well?
· Would you like information or support so that you can appoint **** to hold LPA (PA) or LPA (PW)?

Service user already has someone managing their monies

· I understand **** helps you to look after your money and pays your bills for you

· Is there any agreement about how this happens – do they hold LPA, EPA, Ordinary PoA, and Appointee?
· You have said **** holds EPA. Is this registered?

· Do you have any worries or concerns about this?
· Do you get any spending money or pocket money every week?
· How much do you get?
· Are you happy about how much you get, do you think this is about the right amount?
· What do you spend that money on – are there things you need to buy every week (such as toiletries, cigarettes etc)?
· If you want any extra money (to buy something special or a present) is it easy to get this money / how do you get this money?
"It should determine if a service user has the ability to make decisions about how their money is spent and safeguarded or whether options regarding the management of their affairs should be explored in the service user’s best interests"
ROLE OF ILA ESSEX





Refers complex work on to ILA Essex where expert advice is required. IE Employing PA’s, where complex issues exist or doubts about consent/capacity. If in doubt then MCA2 assessment must occur.





Supports people by telephone to set up agency rate DP’s & deal with other simple & straightforward enquiries. If assistance needed with managing money refers to PASS.





Screens DP referrals, prioritises referrals and provides telephone support, advice and information.





ROLE OF DP SUPPORT SERVICE





Direct Payment not appropriate





Offer a FABA visit to assist with financial assessment or complete an exemption form





Referral to DP Support Service www.ilaessex.com





Individual wishes to pursue direct payment option





Direct payment options discussed as well as direct service options





Eligibility for direct payment considered





Needs fall within Essex threshold (FACS)





Assessment/CPA/SAP or review completed





Advocacy service advises DP user on interviewing, recruitment, employment issues, Employers Liability Insurance… and PASS.





Explains and assist with process for selecting personal assistants, including CRB Checks & references.





Potential personal assistant selected





Arrangements set up between service user & employee. Job descriptions & contracts of employment prepared.





Assists with PAYE/Payroll or refers to Essex PASS if required.





ROLE OF PRACTTITIONER





Explain information regarding roles and responsibilities.





Presentation to budget holder for funding approval.





Arrange for start up cost for advertising, CRB Checks and insurance if required.





Arrange for DP Finance Team to complete a DP Agreement and Letter of Arrangement - send COM6 (financial commitment form) To the DP Finance Team – E1 County Hall.





Arrange a DP Agreement and Letter of Arrangement to be signed by DP user, care co-ordinator, and witness. Returns original to DP Finance Team.





Responsibilities of quarterly and annual financial monitoring explained.





Regular review/re-assessment





Consideration of direct service provision





Concerns raised about a service user’s capacity to manage their own finances.





MCA2 assessment conducted – joint assessment by 2 professionals.





MCA2 concludes service user has capacity to manage their own finances.





Service user wishes to manage their own finances.





Service user wishes to find alternative arrangements for management of their finances





MCA2 concludes service user does not have capacity to manage their own finances





Court of Protection Deputy (PA) appointed – This should be family member or friend or a professional such as a solicitor. Where no other person can be identified, the LA has a CoP Deputies Office.


Appointee (DWP must interview both service user & potential appointee). Appointee can not manage capital, only benefits 





A variety of options may be considered including:


Supporting service user’s applications for benefits via FABA.


Direct debits and standing orders.


Joint Accounts


Third Party mandates


Emergency Letters of Authority


Post Office Card Account for Benefit Payments


Cheque Payment of Benefits


(Ordinary) Power of Attorney


Enduring Power of Attorney


Lasting Power of Attorney (LPA), Property & Affairs (PA) – LPA (PA)








�   One must be the decision maker; one must be a registered qualified professional -, one should have an established relationship with the individual and one should have relevant knowledge and experience. A registered professional could be a SW, RMN, RNLD, RGN, OT, Medical Professional – e.g. GP, Psychiatrist, BPS, HPC or UKCP registered professional.  In financial matters, solicitors may be required to assess an individual’s capacity.


� Martin Masterman-Lister v(1) Jewell (2) Home Counties Dairies and Martin Masterman-Lister v Brutton & Co [2002] Lloyds Rep Med 239: 245.
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